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The rol .12 opinion was ooHvored to tno Cnlted

supreme court to-day by Chief Justice

Cb"°;t; f> mpvum an-l ifnro A.nZv A. GriJxoie, in Error to tto Court *
, raL< or Mr Stale of JCentxc/cy.-Tue question pre-

sonted for our determination by the record in th s

note rna.'e before the ath or "bruitfy. 1*2. >*
ou'.mea by w to accept in payment l. mtcc
notes equal la nominal amount lo the sum due, ac¬

cording to us terms. when tendered by tno ma cr or
other party bauud to pay it. and this requires to theSSyUAcMiruertm or cla.. « «. »«'
wrtion of the actof Combes* passed on that uuv^declares tno United States notes, theW
of w'llc'i was authorized by the statute, ro be a legal
trader >u payment of debts. The entire clause U to
these words:."And such notes horein authorized
shall be receivable to payment of all
rtuties ev lses. debts and demands of every kind d^e
to the United Slates, except duties on imports an
demands gainst the United States, or every Kind
whatsoever, except ror interest upon the bonus und
note#, which shall be pu;d in coin; and shall also bo
lawful money and a legal tender in payment of all
aebts public or private, wlthiu tho Lmtod Slates,

« Hniioru
iTwelltlt rutted Slates Statutes. .,«>. This clause
hai alrcauy received much consideration here, an
tM court has held that upon a sound constructioneUhTta.es imposed by State legislation (Lane
~ u-

are included by legislative .ntentioh under
the descuptlon of debts, public ant private. V-e
are now to determine whether thU description n
braces dubts contracted before as well as alter the52? of ue act. It is an established rule for the
construction of statutes that tne terms employed by
tho Legislature are not to receive an inwrpratatuii
which conflicts with actaoWedged principles of
just.ee and equity, if another sense,
tncs* principles, can bo given to them. Hut this.inuTeanii'i. pre vail where the intent is clear, except
in tuo snrculy supposable case where a statute sets
at naugbt the plamest precepts of morajuyobligation. Courts must give effect to the clearly
ascertain "! legislative interests, if not repugnant toSH2L..-L l.» orj.lne I .« the
Applying the rule just stated to the act under con-

.Idewtlon mere appears to be s-rong reason tor c m-

nruwg me word -dents" as having refcrenco on.y
,o debts contracted subsequent to lbe ®n^",^t^tno law; tor no one will question that the United
states notes, which tho art inane* a legal tender m
payment are. essentially unl.te In nature, and being
irredeemable in coin are necessarily uul'^e a . '

'tThe lawful money then in use and made a legal
lender in payment consisted ot gold and silver coin.
The cnrron. v iu use under the act and Relaxed by
i:s terms to be lawful money and a 'cgai tender.
consists of notes or promises to pay im
ures^d upon paper prepared in convenientform for circulation, and protected against
counterfeit lag by suitable devi c, and penalties.
The former possess intrinsic Taiue. dcterm'ncd by
the wel'ht and fineness or the metal, the latter
navo no Intrinsic value, but a purchaslnc value,
determined by the quantify In circulation, by gen-
»nrt consent to Us currency in payments, and by
opinion as to tho probability of redemption̂ to coin.XT derive in different decrees, a certain addi¬tional value iroin their adaptation to circulation bj
tho JJrm and impress given to them under national
authority .and from the acts

? ively a iwr.l tender. Contracts for the payment oi

money made beforo the aet of ISO.' had reference.toS3 money aud could not bo discharged, unless
M con

"
nt, otherwho than by the tender of the

Bum ,\Ue in coin. Kvory such com .-act. therer -re,
mloffal import a contract lor the paymentof coin.
There u a well known law of currency that notes
ur nromwes to pay unless ma le conveniently or
nmrnouv convertible into coin at the will of tueVoider can never except under unusual or abnor¬
mal conditions, be at par in circulation with coin.

notes must inoreue with tho Increase of he ^antit* nut in circulation and diminution of conlldtuceIn the ability or disposition to redeem. The t ap-
Dreclatlon foiiows the reversal of tucse conditions.K* m«'n» ...» .W r «»»«',Z,terially ttie operations of the^ela^s.ta" been strlklngW exemplifled in the hutory o the
United states notes, llegiimlng with a very sUg
depreciation when first Issued to ^areh SO
tnev sunt in July, 18M, to the rate of two
aud eiglity-flve cout.-s for a dollar in gold and then
r'.se. until recently, wUeu a dollar and twenty cents
In paper became equal to a gold dollar. Admitting,
then, tliat prior contracts are wituin itie intention of
the act, and ussumlng that tne act 1h warranted by
the constitution, It follow* that the h'oldcr of a

promissory note made before the a< i lor a thousand
dollars, payable, as we have Just Been, according to
tne law uml according to the intern ofjtbe parties, in
coin, was required when depreciation reached its
lowest point to accept in payment a thousand note
dollars, although with the thousand coin dollars duo
under the contract be could have purchased on that
day two thousand einht hundred and fifty such
dollars. ilveiy payment since the piisaace or the act
of a note of earlier date has presented similar though
less striking features.
Now, it certainly needs no argument to prove

that an act compelling acceptance in satisfaction of
any other than stipulated payment alters arbitrarily
tne terras of the contract ami impairs Its obligation;
and that the extcut of Impairment Is ui proportion
to the inequality of the payment accepted under the
constraint of the law to the payment duo uuder the
contract. Kor does it need arsruinerit to prove that
the practical opeiat.ou of such au act is contrary to
Justice and equality, it follows that no construction
wlUoh attributes such practical operation to uu act
of Congress is to bo favored, or, indeed, to
be admitted, if any other can be reconciled
with the manifest Intent of the Legislature.
What, then, is that manifest intent? Are
we at lloerty, upon a fair and reasonable
construction of the act, to say that congress meant
that the word "debts," used In the aet, should not
inolude debts contracted prior to Its passage? In
the case of Bronson vs. nodes we thought ourselves
warranted In holding that this word, nsed In the
statute, does not lnnudo obligations created by ex¬

press contract for the payment of gold and silver,
whether coined or In bullion. This conclusion
rested, however, mainly on the terms of the act,
whidt not only allow but require payments tn coin

by or to the government, aud may be fairly con¬
sidered independently or oonslileraUons belonging
to ths law of contracts for the delivery of speciDed
articles as sanctioning socclal private contracts
for lite payments, without which, indeed, the
provisions relating to government payments'
oould hardly nave practical cffect. This considera¬
tion. however, does not appiy to the matter now

before tu. Th«re U nothing in lhe t"rnr,^ "[ '^^which looks to »ny difference in us ® < »

different descriptions of debt. »»*.«?.«mouM-tUfct 14 to sur, in Collars and parts ot a doi-
lar. Theso terms. on the oontrarj la t^r obviou.
in) port, include equally alt debU not .peolaMy exmtZZ* to he pavable In gold or silver, witherIS under past coitraou and already due orIrZl under puch contracts and to become due at afutui«fd.iy, or arising and becoming due under sub¬
sequent contracts. A strict and literal construction,
indeed, would, as suggested by Mr. Justice Htorjr,
In respect to the same word used in too constitution
(l tjturj on Constitution. 021), limit the word "debUi
to debt* exiting; and if this construction cannot be
accented, because the limitations sanctioned by it
cannot bo reconciled with tbo obvious scope and
purpose or the act, it Is certainly conclusive against
any interpretation which will exclude exiting debt*
Irom Its operation, lno same conclusion results
lromiuo excoptlonof iiitere.it on loans and duties
on imports, from thaetrcciol tuo legal tender clause.
Tins oxce ition affords an Irresistible Implication
that no description of debts, wbenever contracted,
can be withdrawn from Uio effect or the act if not
included wulilu the term* ou me reasonable intent
of the exception. And H Is worthy or observation
in this connection that la all the cerates to which
the act nave occasion in Congress no smgaestion
was ever made mat the legal tundur clause did not

apply as tully to contra cts made before as to con-

KS«Jiwp. ou.;»«"»wsucd uuuer iu> authority a legal tendti in payment
of debts whlcu, when contracted, were payable
8°l?ie deiic ana 'importance of this question have

S-SK'SSWSJfb f Tard"d is constitutional uiriess cleailr J'1"'"1n» v.' oihV-wi-e. But the constmUiou is tne tunda-
mcutai la*v oi tne Uuited states, By it the people

h u l' created a government, denned its powers, pro-SeuCilun.ta, 1,!renrlo^^r'e^lie No ^pirtmeut of theSlBw'i?nmSSt u «SS olaw'powers than tuose deic-^.^wuijmepMple All tuo locative powerSlanted bv the cbnstitulion belongs io Congress,
but it bas no legislative power which
m not thus granted; and the same °bstr-
vatioa is equally true in iu appucat on to
tne executive and judicial powers grantedlesuecirveiy to the President an I the courts. Ail
uifBi- nowors dnfor in kind, but col In source or lim¬
itations; they all arise from the constitution and are
limned uy it* terms. H is tue lunction ol the judi¬
ciary to interpret an l app.y the law between pai l"*
..s iiiev a/iSo ior judgment. It can only «i©cia.re
what the law is. and cnforco by proper f*lav, thus declared. But In ascertaining the lespett-
ive rights of parties it trequeutiy become, necessary
»o consult the constitution; for taere tau be no la
Inconsi-tcnt wtih the luudamental law.
meal uot in pursuance oi tne autnontycourerred' y
It cau create ubligailons or confer rights, for sucn is
the express declaration or tue constitution ltoe.t iu
those worts:.
Tbli constitution and tbe laws of the United aw ^r¦hail im made la purnuance theienf, aud all UentlM iua>^ >r

w nicii *li»n br made uudrr the authority of the United State*,.ball ne Itic supreme law of lue laud, ami the
Slate MiiH.ll be bound tuereby. anything in the i onatitutlon or
iaw» of any rilau to the contrary notwiilutandmg.
Not every act or Congress, then, is to oe retarded

as i nc supreme law o! the land; nor is t by every
act ol Lonitiess that the ju igos aro bound, nils
character and tuis force belong to such acts
*>niade in pursuance or tue constitution. When,
therelorc a rise arises ror judicial detarmlnalloaanil me 'decision depends on tue al'Wed
i 0r a lenlslative provision wiih tho lunoa
mental law It is tue plam duty or the Court to ojm-
pure the act with the eouatluition. and It the roriner
cannot u,ioii a lair eonstruction, i>e reconciled with
the latter to irive ei!«*ct to the constitution rather
man the statute. This seems so plain that it is lnjpos-stble to maker It plainer by arguuient. U t
ha otnerwise tho constitution is not esSpreme law. it ls neither
,wcml in uny case to Inquire whc-tuer
or -lot. «n v act of Congress was passed in pursuance
or n luui'ine oatn which every member Of yda coarti" retiui/ed ej taKe, mat ne "will aumiiuster justicewHuoSt re-pent io persons and do e.jual right to
tiu- nojr anu the rich, and faithfully perform tne
auiitM lucutiioeui upon iiiui to iQ© 01 ^

a d unders"!mumg, agreeably to the constitution
and laws oi the i uited .-states," becomes an idle and

""ihe'ca^before us is one of private rights. The
Dlaintlff in tue court below sou«ni to leeover ot tuo
OeieudaiuH aceriain sum exoressud ""1t'l°dfa5® Otf,,oiiiimiifLsorv uote. The deiendaiits Insisted oil tne
milt under ihe au or February 26, 18CA to acquit

sagellor life "act.^'am"'tne^ptoiuuff "insisted
a m tcauuot oeT denied that 'tne plamuiT wns eu-fXd to iudirment according to ins claim, unless
bound by a constitutional law to ttccop' tuo
<.0 u liius tw>» uuesuous w«ne diitct.y pre^enteo.
wore tue deieudains relieved uy tne [ '®
nit iiruLton uasuuied lu the couiract? Could tue
uiaiutnf t»'' compelled bv a judgment oi the court to
receive in pewneui a currency of a different nature
mm value no.u mat wnloh w.i» in the conleiuptaiion
el tiie puriie^ when the contract was made t fhe
court oi Appeais resolves both qu.Hiious in
tue uenative, aud tlia delendauts seek the re versal
oi that Jiiiiitineut by writ of error. It becomes our
nutv tuerelore, to determine wnether the act or^.vori si v 0 1802, so I ar as It imt;es United Slates
notes a .ega' lender in payment of debts contracted
in ior to its uaseaiic, is coustltutioual mid valid or
otiierw! -e' Sr a deep sense of our obligation to
oerioriu mis ilutj to tue bent of our ability and uu-
devstandiiig, we shall proceed to dis.-use of. the ease

PSVe"mveUatfeauyeS, an4 it is generally if not
nniversa.lv conceded, that ihe gover ment or the
liniied e>tates in one or limitcvi powers, and that u<)
licMiti'tiueiit po-sesses any authority not granted by
the consuluuoi i. it Ls not necessary, however m
order t» prove the existence ot a particular au-
tnoruv to snow a parilcuiur uud express gran:,
lue design oi tne consiitution was to establishi Kovernmeut competent to take direction
nnii administration of tha aiTairs of a great
nation, atiu ai tue sai.ie time to mark by sudlclently
iii-litilte lilies the sphere ol its operations. Io this
-ii i il w - needful only to uiaKe express grants of
ueueraT powms, coupled wi.h a further grant of
hiic'i incidental and auxiliary powers as uiight I e
rcuuireu lor the exercise of tao powers expressly
granted. These powers are ueccssarily extensive.
It uas oeen found, Ind'-ed, in tao piactieal udminii-
tiatiou of the goveruinent mat it very large part, it
not the largest part, of its functions ha\e been ptr-
lornied lit tne exercise ol powers tnus liupKud. But

i lie extension ot power by Implication \vas regardedIvun some apprehension by tue wise men who
framed and by the intelligent citizens who adopted
the constitution. This apprehension Is mantle >t in

. tin tpnna bv wiiicU tlitt Ki'Aiit o l lucidohiftl jiux-Jtory .oweyr is made. All powers oi this nature
aro included under tue description of -power to
make ad laws necessary and proper fur carrying into
execution the powers expressly granted to counress,
oi vested by the constitution in the government or
lu a.i> ot us departments or allalrs." T.ic same ap-
iireneusiou is enuaily npiiareut in tuo tcuth art>cle ot
the amendments, wun.li declares thai. -tho powers
not delegated to the i nlted .states by the constitu¬
tion nor protiloited by it to the states, aie reservedlo the Hta.es or the people." We d,» not meou to say
that either ot these constitutional provisions is to be
t.iken a. restricting auy exercise ol power lairiy
warranted bv the legitimate derivation from one of
the enuineraied or express powers, lue nrst was
undoubtedly tnirodu. etl to exclude all doubt, in re-
sp"?ct to the existence or implied poweis,
whilo tlio wo.. is " neceseary aivl pro¬
per " were intended to liuvo n seiwe,
i j use the words of Mr. Justice Story, "at ones ad¬
monitory and OircoLorjr, anil to ie<jUire that too
means used In the Mecution« of an express power
should be txinu tbtr, appropriate to tue end." (I
Story ou confutation, in, par. The second
provision wailnto.ided to have a like admonitory
and directory sen^e, mid to restrain the limited gov¬
ernment esuoushed under the constitution from the
exercise oi po'.vurs not cleariy delegated or derived
by just infer rucc trom powers so delegated.

it was not Intun maintained la argument, nor, In¬
deed, would any one. however adgntly conversant
with commit Uoual law, ibink ol maintaining tirat
there is 111 rhe constitution any express graut of
legislative power to make any deacrtption ot credit
currency a legal tender in payment or debu.
We mtiHt inquire, ineu. wnether tutu can
be done in the exercise ot an implied power.
The rule lor determining whether a legislativeeuactnJjut c.iu bu supported as an exerctso of an
hupiieiflfetfUft, was stated bv Chief Justice Mar¬
shall, speak1#,,' for Mie whole court, in the case of
Mcculloch versus the State of Maryland (1 Wheaton
4Ji;: and the statement then made lias ever ainco
been aocei ted as a correct exposition of the consti¬
tution. IJis words were these:."IiCi the end be
legitimate. let it be within the scope of the constitu¬
tion. and all ineaus which arc appropriate, which
are plainly adapted to that end, which are not pro¬
hibited, but consistent with the letter and spirit of
the constitution are constitutional." And lu another
pari ot the same opinion the practical operation of
this rule was thus Illustrated:.-"Should Congress in
Uie execution of Us puwers adopt measures which
are.pronib.ted by the constitution, or fdionld Con¬
gress, under the pretext ol executing lti powers,
pass laws tor tho accompllshmont of objectsnut entrusted to the government, it wonid be the
paiutul duly of this trtbuual, should a case requiringsuch a decision come before it, to say that such an
act was notthe law of tho land; but where the law
is not prohibited and is really calculated to effect
any of the objects entrusted to" tho government, to
undertake here to inquire into the degree 01 lis ne¬
cessity would be to pass the line which circumscribesthe Judicial department «mj tread on legislativegiounds." (Ibid., 4*1.)

It must be taken, tien. at finally settled, bo far a*»judicial decisions can settle anything, that the words"ad laws nrce-saty and proper for carrying into ex¬ecution" powers ex pressiv granted or vested, havoIn tho consiiution a sense equivalent to that ot thowords "laws not absolutely uwanary, indeed, but
appropriate aui plainly adaptod -.j constitutional

and Mi rltlniaie ends- lawn not prohibited, but ron-

lIu m i .-iiv' i° lt:U.0r and 8plr,t 01 Ule COaStllllttOU.
calculated to eifljot iho objoc*a eitUujted

to the government."
" UUJ'eu

VLu?fUo" beroi# us, resolve* iL«etr into
1^VL'~ clause whleh makes the united States

ltl*"ar for debts contracted prior to its

w8t a law Hf 1,10 description stated in me
rule? n is not doubted th it the power to establish

a standard of value. Or which ail other values mar
be nieanured.or, in oilier wo-ds, to determine wli it
shall oo lawiul uioney arid a legal tender.11 in its

isUiMr»na"'rl or necessity a governmental power. It
is in all countries exercised by me government In
the United States, so far as it relates to me meolous
metals, It is vested in Congress by the grant of th?
power to coin money. But can a power to impart
these qualities to notes or promises to pa> money

l'"-^d '!' discharge of pre-existing debus tie
BU fro,n t,lu coinage power or from any oilier

power expressly uiven? it is certainly not the
same power as tne power to com money nor H It. in
any reasonable, satisfactory senao an annroiirime
or plaiuly adopted means to the exerciW ih«
power; nor is i here more reason for savin/ that 11 is
luipiicil in or incidental to tne power to regulate tbe
value of coined money of the United States or of
foreign l oin*. J iiis power of reguiatiou is a uowcr
to determine tie weight, purity^. and imSEE
¦Ion of tii* several coinj, and their relation to each

elarrmHi ofVi,n'ii!,(i^iUlJ?r(:ik'u C01Ui t0 lhe mol>-

i
" t,io United hiutcj. Nor i/i tlio nower

to wsna lnoM8saif,gh.ten"e!' tliC 8aul° "* tUe ^Wt'r
wj in^ut notes to t*e used a# currency Tim nid

Articles or Confederation, was

h I« nf ®*pre®? «raiu With the power to emit
.

croait, n-incn are, in fact, nocea for cir-
culuiion as currency, and yet that Coinrroas

lelral pow.er to mako their bills a

Mnt n M nl payment. And this court has re-

^ss^sps th!J «m«ugl'eu8» uaJur 1,10 constitution,
icTdeufsi t£.tR?.V,0,ror " einlt l,llls or »«

amori- ^srt^nrL1!?."6^' u<" denominated
dS' Rt

J K.nted, but it was expressly
cmuuJ i ot ma n, .

U,u<J ltlal ll"11 decision cou-
cmuou nothing on tho question of ie ral Lender* in.

^t ;».aC.ttre F10t llWare t,4ttt Hha§ ever been claimed

tity wuh thoe^»if!li* bllJ* °J "otua htw an> idea-

tho CO
th9ni a '«Z:U wader; on

vuo contrary, the whjle history ol the countrv

held to nn'ai Tu'! 8tat0* ,mve a'wavs Ueu

itSir LF f 1110 Powcr to authorize and rogu-

banks ^ir h *i °f b11"' f"r circulation by
laiciv dftfiirmi y «

a subject, as nus netu

th» ^ ' 0 tlie c,;r»rol of Concre-iH,

a na'm.ifiur,'03u or establishing and securing
a national currency, and yet the Stales ate

imfamr i.H.r0i>U,,lct! .I,y l<ie ooustituuoa irom iuak-

V'iha ^ K but<,r0ld sliver coin a legal tender,
iiiia bcems aeciKlvo on me point thai tne power
iftrwihfti *

uote8 anu 'ne P°aer loinako iheiu alciial
tender are not tne same jiower, and that they have
no necessary oonnecuon with each o.her. But it
nas been maintained m argument that me pow. r
to make United States notes a legal tender in nav-
ineiit ol ail debts Is a means appropriately mid
Plainly adapted to tho execution o? the power to
c.irr.v on war, of tho Dower to regulate commerce
and ol the power to Wrruw money. If it is and
is not prohibited nor inconsistent Wim the ietter
or spirit of the constitution, then the aoi which

ruTtuST* leu,lt" uluBt

L,e*t us, then, first lnquiro whether It is an annro.

w»'r Unl1,lu!Hly a,la"^a tticiins for carrylug on

i?tu tail . J> I'Hriuauve arjjument may bu thus
stated.Congress lias power io<le :lare and nrovue

Wlta ofTi?Zu? War" 0onj,re9H n'^o power to emit

£o emm»nt dn«.r ^ulatlua notes, teceivabie for
duC8' a,ld payable, so far. at ast -is

parties are willing to recuive tnern, in discharge of
ooiuslions. it will raciiuate the use of

suc.i notes in disbursements to m .Ke tliern a i -j a

tender m pr.yment of existing debts; therefore (ion
l\»r maka such notes a legkl teSder. Ius

""I""1 ?u,r t0 what express power tne authority
to injktf noted a loual tendor in layrncm of
pre-existiiijf in contracts inaj not be npliej<1 a.^ inci-
dental upon tho principles of thu afgumem. is
theie any power which does not involve tiio usa nt
money* And is there any doubt that Congress mav
issue and use bills of credit as money in tlie elecviu.m
or any power i The power to establish Post om £s
and post roads, for example, involves tne collti iion
and disbursement of u lar^e sum. Is not thp nnm>r

this question does not appear to u'« d^ubtfm^ThS
arnuiuent. therefore, seems to prove tooSh ?
carries tne doctrine ot implied powers ve£ .it hi
yond any extent hitherto given' "t. U Ls'erts tLi
whatever in any degieo promotes an end wmln the
scope of a general power, waether m the wrrect

in U,r,"0ra "flD1'r°Prl*te" or Hot, may be done
lu tne exercise of an implied power. Can
this proposition be maintained? it m said

docidltiur"* a UOt ,a ^r tho court
risinJ ti»A £aUrie' b,'t 1(>r the Congress exer-
Gi&mjf tii© power, iiut tne dccihiva nn>4v;cr

to this is mat the admission oi a legislative power to

iSSS^ mjally Wl,at t),,werH h^e the described

w m,u
a3 to the execation or other powers

plainly grained, and then to exercisc absoluie'v and

^oatuabliity to «,uestion In cases invoKpri
r.wnfi ^ «H' I1? P°wers thus determined to have that

A..?»r. completely change the nature of
Aincrn.ati KovernmouL it would convert taeitov-

^il^h the people ordained as a govern-
i.» ? J? 1,,nil:ea P°wers> into a government oi uulun-

iih1! 'l^vverHi tt would obliterate every criterion

2 ''this court, sjieaking through the ven»*raied
Cluer Justice, in the case already cited, established
for the determination of tho question whether leir s-

ti,Tu^,vmv constitutional or uucollluiutS.
Undoubtedly among means appropriate, piaiuiv
adapted, really calculated, the Legislature has un¬
restricted choice; but there can be no Implied Dower
to use meaus not within this description

P

Mow, then, let it be considered wnat has actnallT
been done in the provision of natioual currency in
July and August, 1861, aud February, isaT the Issue
of sixty millions in liniten States notes payable ou dc-

'toGf were uiade receivable in pavmentM but
were noi declared a icrt'ai tender utitli March, lsoi
(i- U. H. statutes, when the amount in clrcnia-
tion had been greatly reduced by receipt of oancei-

"V rl*M L1' u- ». Statutes 3%,
tho Issue of four hundred and flit? mn

l;ons in United states notes payable not
on demand, but In etfect at theConvenience
of the government, wa; uuihon ed kuo-

Ject to certain restrictions, ah to the iJity mtllloiis
these notes were made receivable for the
boads of me naiiouai loans for all a*'bis
due to or from tne United States ex
cept duties on imports aal in'orest ifn
tho public debt and wero also declared a 'ovai
tender, in March, 18«3?(12U.S. Statutes: vni me

ja^ue of note« lor parts of a dollar was author'l/ed
Th^r,01"" not exce8,llli'' Ifty millions of do la'rs
These novts weie not declared a legal tender but

«.?.!,8 finable unler regulations to be pre¬
scribed by the secretary of the Treasury. In l^ob
ruary, jsb3 (i . u. s. stamtes, dS9. the issue o?three

.U1,lll0n!' or dollars In notes of National
Hanking Ass iciations was authorized. These notiM

kF.!<Z receivable to the same extent as United
States notes, and provision was made to seenrp
their redemption; but tuey were not made a leaal

lu/i-n a-
0 several descriptions of notoi

i, p'iice constituted, under the various

^ySf ,ue commoi» curreuoy or the
United Stales, l he notes which were not dcci^rf>'i n

i?pHotCiUJt*'Ii ljave. circulated with these whicu wore

lare , 1w'tll0,» unfavorable discrimination
it may be added as a part oi the hLstory that otuer
Issues bearing interest at various rates were autuo

on,: .1B? 7adc-al;«*1 teu,,e^ excepun wiempnon
oi hank notes, lor face amount, exclusive of InterphL
Such wore lhe one aud two yeara live per cent noi.Au
and the three year, compound iniirest^ows tn
United States Statutes, m, 245). 'i hese notSTSpwp
entered largely or permanently into the circulation
and there is no reason to think that their utility wai
increased or diminished by tno act which declared
them a legal tender for the face amount TherS
not be luither considered here. TUe\ serve onu to
illustrate tho tendency, remarked by all who n«»2
investigated the subject of paper money to Incn-mn
the volume of Irredeemable issues and to extend' m
?endU^ 7Tnerf,P1",Cat,oa or the quality cS iegaif
teiiii. rs. liiatlt was carried no further durintr ttm
present civil war, and has been carried no lnrthor
sauce is due to circumstances tae consblerauoa or
which does not belong io this discussion

0

We recur, then, to me question undor considera-
tion. No ono questions the genera! constitutional¬
ity, and not very many perhaps the general ex¬
pediency, of tne legislation by which a note cur-
roncy lias been authorized in recent yeirrs. Ttio
aoubt i« as to tlie power to declare a par¬
ticular class of these notes to bo a a legal tender

m payment of pre-existing debts. Tue omy ground
npou winch this point U asserted is not Uiat the
l^sua ol notes want an appropriate and plaiuiv
ailaptcd means for carrjing ou the war, lor
that is admitted, bat the making of them a legal
tender to the extent mentioned was such a means.
Now we lave scon tiut of all the notes issued those
not declared a legal tender *t all cou-
stHnted a very lar<;e proportion, auil that
Kiev circulated freely and without discount. It
may be said that their equality In clrculaiion and
credit was duo to tlio provision made by law for the
redemption of tnls i aj>er m legal tender noted; but
this provision, if at alt useful 111 this lespect,, was of
trilling importance compared with thatwlUc:i made
them receivable lor government dues. All modern
tnsiory teytilles that in time of war, especially when
taxes are augmented. large loans negotiated and
heavy disbursements made, nutea issued by the au¬
thority or the government and made receivable mi¬
otics to the government, always obtain at tlrst a
ready circulation, and, even when not redeemable in
c,>lii on aeinand, are as Utile aud usually less subject
to depreciation than any otner descrlptlou of notes
lor the redemption of which no better provision is
made. And the history of the legislation under con¬
sideration is that it was upon this quality of reeeiva-
brtlty, aud not upon the quality of legal tender,
that reliance of circulation was originally placed,
for the receivabinty clause appears to have beau in
the original drau of the bill, while the legal tender
clause seems to nave been introduced at a later stageof us progress. These facts certainly are not with¬
out weight as evidence that all the useful purposes
of the notes would have been fully Answered,
without making them a legal tender for pre-existing
debts. It is denied, indeed, by eminent writers that
the quality of legal tender adds anything at all to
the credit or usefulness of government notes, Tuey
Insist, on the contrary, that it impairs both, how¬
ever this may be, It mast be remembered that it is,
as a means to ail end, to be obtained by the actiou
of tlio government that the Implied power of
making notes a legal tender in all payments
is claimed under the constitution. Now now
far is the government iioipea oy this means?
Certainly it cannot obtain new supplies or
services at a cheaper rate, for no one win take the
no! es lor more than they are worth at the tune of
the new contract. Tho price will rue in the iatio of
the depreciation, and this la all that could hnppen,
Lf the notes were not made a legal tender, But it
may be said that the depreciation will be less to
M'u who taxes them from the government if the
government will pledge to faun Its power to compel

hH creditors to receive them at par mpavm»nu.
This la. as we have seen, by no maans certain. If
tne quantity issued be excessive and reiemptiou un¬
certain and remote, great depreciation will take
place. If, on the other hand, the quantity is onlv
adequate to the demands of business, and confidence
In early redcuiptlon Is strong, the notes
will circulate freely whotlior made ft legal
tender or not; but if It be udmttted that
some increase of availability is derived irom making
tiie.se notes a legal tender under new contracts,
It by do means lollows that auv appreciable
advantage is gained by compelling creditors to re¬
ceive them in satisfaction of pre-existing debts.
And there is abundant evidence that whatever
benefit ts possible from mat compulsion to soiue in¬
dividuals, or to tho government. is lar more than
on i weighed by the losses of property, the derange¬
ment of business, the fluctuations of curreucy and
values, and the increase of prices to the people aud
the governuioat, and the long tralu of oviswhicli
flow from the use of an Irredeemable paper money,
it is true that these evils are not to be attributed
altogether to maklnor It a legal tender; but this in¬
creases these evils. It ccrtainiy widens their extent
and protracts their continuance. We are unable
to persuade ourselves that an expedient of this sort
is an appropriate aud plaiuly adopted means for
the cxecuuuu of the power to declare and carry on
war. If it adds nothing to the utility of the notes it
cannot be upheld as a means to the end in further¬
ance of which the notes are Issued; nor can it. In oar
Judgment, be applied as such IT, wnilo facilitating,
iu some degree, the circulation of the note*, it de¬
bases and injures the circulation of tue currency in
its proper use to a much greater degree. Aud tnesc
considerations seem to us equally applicable to the
power to regulate commerce aud to borrow money.
Both powers necessarily involve tho use of money
b> the people and by tho government, but neither,
us we think, carries with it as an appropriate and
plainly adapted means to Its exercise the power
of nuking circulating uotes u legal tender in pay¬
ment of pre existing doots. But there is another
view which seems lo us decisive. To whatever
express power the implied power in question may
be reierred in the rule stated by Chief Justico Mar-
suail, the words "appropriate,'' "plainly adapted,"
"roally calculated," are qualified by the limitation
that tno means must bo not prohibited by, but con¬
sistent witt- the letter and bpirit of, the constitution.
Nothing so prohibited or inconsistent can be re¬
garded as appropriate, or plainly aiap'.ed, or really
calculated means to an v end.
Let us inquire, then, first, whether making bills or

credit a legal tender to the extent indicate 1 is con¬
sistent wuh the spirit of th.i constitution. Am mg
the great cardinal purposes of tuat instrument no
one is more conspicuous or more venerable thau th >
establishment oi justice. And what was intended
by tne establishment of justice in tlie minds
of the people who ordained It is happily
not a matter ol disputation. It Is not

1 :lt to Inference or conjecture, especially In its rela¬
tions to contracts. W'nen tno constitution was un¬
dergoing discission in tho Convention, the Congress
of the Confederation was engaged in t.ie considera¬
tion 01 the ordinance for the govcruuisut of the
territory norrnwest of tho Ohio, the only territory
subject ut that time to its regulation and control.
By this ordiuauco certain fundamental articles of
comnact were established between the original
b ates aud tue people and States or the territory,
for the purpose, to u e iu own language, "or ex¬
tending the fundamental principles of civil and re¬
ligious Uoerty, whereon Uie.se republics.<tlie States
united under the Confederation). their laws aud
constitutions arc ercaed. > Among these funda¬
mental principles was tlila:."And In tne just preser¬
vation of rights and property it is under¬
stood aufc declared that no law ought ever
to be made or have lorce In tho said
territory that shall In any manner wnatevur Inter-
lere with or atleei prtvate contract* or engagements
buna ji'ie and without iraud, previously formed."
In j same principle found more condensed expres¬
sion in that most valuable provision of the constitu¬
tion of the United States, ever recognized as an etil-
cient saleguard against intrigue, that no State shall
pass any law impairing the obligation of contracts.
It Is true that this prom bn ion is not applied in
terms to the government of tne United States. Con¬
gress bus express power to enact bankrupt laws,
and we do not say that a law mado in the execution
of any other express power which Incidentally only
impairs the obligation ol a contract can be held to

be unconstitutional lor that reason; but we think it
cieur that those who framed aud tnoae who adopted
tne constitution intended that the spirit of tills
prohibition should pervade the entire body of legis¬
lation. and thut the Justice which tue constitution
was ordained to establish was not thought bv tuein
to be compatible with legislation or au opposite ten¬
dency. In other words, we cannot doubt that a law
nut made In pursuance or au express power, which
necessarily aud in us direct opcrau >n impairs the
obligation of contracts, la inconsistent with the
spirit of the constitution.
Another provision found in tho firth amendment

must be considered in tnis connection. Wo reier to
thaL which ordains "that private property shall not
be taken lor puollc use without compensation."
Tills provision is kindred in spirit to that which
forbtus legislation impairing the obligation
of contracts; but, unlike that, It is ad¬
dressed directly and soleiy to the uatloual
government. It does not in terms prohibit legisla¬
tion which appropriates the private property of one
clais oi cm/,ens to the use of anotuer class; but If
such property cannot be taken for ihe benefit of all
without compensation it Is difficult to understand
how It can be so taken lor tho benefit of a pari, with¬
out violating the spirit oi the prohibition. But there
is anotuer provision in the same amendment which,
in our Judgment, cannot have iU< full and intended
effect uniess construed as a direct prohibition or the
legislation which wo have fleeu considering, it is
that which declares that no person shall be deprived
of life, liberty or property without due process of law.
Jt is not doubted that all the provisions ol this
amendment, operate directly In limitation and re¬
straint ol the legislative powers conferred by the
constitution. The only question Is whether an act
which compels all those who hoid contract# for tue
payment of goid or silver mouey 10 accept In pay¬
ment a currency of inferior value deprives such per¬
sons ol property without duo pioccss of law. it is
quite clear that, whatever may ue the operation uf
such an act, due process of luw makes no part ol It,
noes it deprive any persou or property t a very
large proportion of the property of civilized men
exists in the lorm of contracts. These contracts
almost invariably stipulate lor tue puyment of
money, and we have already seen that contracts la
tue United States prior to the act under considera¬
tion lor tho payment of money were contracts to
pay the sums specified in gold and silver Coin, aud it
is beyond douot mat the Holders of those contracts
were and are as fully entitled to the protection or
Hits constitutional provision as the holders or any
other description of property. JUut it may be
said that the holders ol no description of property
are protected uy it from legislation wnicli inciden¬
tally only impairs its value; aud it may be urged lu
illustration mat the holders of stock in a turnpike, a
bridge or a manufacturing corporation or an ln-
tiurauce company or a bank cannot, by authorizing
similar works or corporations, re. nice its price m
the market; but all lias t'oes not appear to meet the
real ditllcuity.
in the cases mentioned tho Injury Is purely con¬

tingent and incidoutal. Iu the case we are now con¬
sidering it is direct and inevitable. if lu the cases
mentioned the holder of tho stock w as required to
convey it on demand to any one who should thinx lit
to oner half its value font the analogy would be
more obvious. No one, probably, could bo found to
contend tuat au act eaforciug the acceptance
of Arty or ueveuty-five acres of land
lu sathdaction of a contract to convey

a hundred w oulil not come within the prohibition
against arbitrary privation of properry. W e confess
cmi'ieives uiiabie to perceive any solid distinction
between such an act and an act compelling all citi¬
zens to accept in satisfaction of all contracts for
money half or three-quarters or any oilier propor¬
tion less than the whole of the value actually due
according to their terms. It Is diflleult to conceive
what act would take private property without pro¬
cess of law if such act would not. We are obliged
to conclude that au act making mere promises to
pay dollars a legal tender inpayment of debts pre¬
viously contracted, is not a means "appropriate,
plainly adapted, really calculated" to carry into
effect any express power vested in Congress.that
such an act is inconsistent with the spirit
of the constitution, and that it is prohibited
by tne constitution. It is not surprising that auiU
tue tumult of the late civil war and under the in¬
fluence oi apprehensions lor the salety of tho repub¬
lic, almost universal, different views, never before
entertained l»y Aincrlcan statesmen or Jurists, were
adopted by many. The time was not favorable to
couoiderato rejection upon tue constitutional limits

of legislation or executive authority, if power was
assumed from patriotm motives the assumption
found ready Justification lu patriotic hearts. Many
who doubted yielded Uieir doubts; many who did
not doubt wero silent; some who were strongly
averse to making government notes a legal tender
felt themselves constrained lo ucuuiesco in the
views oi the advocates of tho measure. Not
a few who then luslsted upon its necessity or ac¬
quiesced in tuat vtew, have, since the return of peace,
aud under Uie influence of calmer times, reconsid¬
ered their conclusions, and now concur in those
which we have just announced.
These conclusion! seem lu un to bo tally func¬

tioned by the loiter and spirit ol the constitution.
We are obligeJ, therefore, 10 hold that tuo defend¬
ant iu error was not bound to receive from the
plaintiffs the cnrrcacy tendered to linn in pnyment
of their note made beiore the passage of the act of
February &>, isoj. it follows mat tho judgment of
the Court ol Appeals, of kcntucky, must be ai-
rirmed.

DiMCMtinc Opinion.
fiu*i7i P. Hepburn and Another, vs. Henry A.

GYUioofO..Mr. Justice Miller dissenting.
1 no provisions of the constitution of the United

States, which have direct reference to the function
of legislation, may bo divided Into tliree primary
Classen First, those which confer legislative powers
on congress; second, those which prohibit the
exercise ot legislative powera by Congress; third,
those which prohibit the States from exercising
certain legislative powers. The powers conferred
on Congress ma/ bo subdivided Into the pojitivo
aud tho auxiliary, or, ns they are more usually called,
the express and implied power. As instances of tho
former class may be mentioned the power to borrow
monoy, to raise and support armies and to coin
money and regulate the value thereof. The implied
or auxiliary powers of legislation aro founded
largoly on that general provision which closes the
enumeration of powers granted in express terms by
the declaration that Congress shall also have power
to make oil laws which shall be necessary and

proper for oarrylug Into execution the foregoing
flower# Mid aU otfcM powjh ventet oj uua cooau-

tution in tho goTernment of the Unit*! States or la
any department or offlcer thereof. The question
which this oourt u called upon to consider ta
whether tue authority to make tus notea
of ttie United States a lawful tender In payment of
debta ih to be found in Congress, under either of
those classes of legislative power. As ouo of tlio
elements of mis question, and In order to negative
any ideaj mat the exercise of aucn a power would
be an tuvasiouof tue rights reserved to the State'. "
may be ax well to say at the outset that this li among
the subjects of legislation forbidden to the States by
the constitution. Amonir the unequivocal utterances
of that Instrument ou this subject oi lawful tendera
!fL ' wlach declares that no State shall coin
money, emit bills of credit or mate anything but
Roid and silver a tender in payment of debts, thus

^ovjnK the whole matter lrom tUo dominion of
Mtate legislation. No such prohibition la placed
u.ft i * li\? Power of Congress over this
subject, though tnere are, as we have already
. expressly forbldileu to congress;

ther this of legal tender, nor the power to
0 or to lmjmlr the obligation of

,um°nti them, though it must be

tn tiin a t . }a Prohibiting tftis legal tender power
.

the attention or the convention must

tho U,?^'cttja 10 lUe Propriety oi a limitation of
P.f Congress, on the contrary, Congress is

»h»
authorized to coin money, and to regulate
u'l;1'piof uutl of iorelgn coin, and to puuish

tne counterfeiting of sucn com and of the securities

Si Ji»?d States. Jt has been strong v argued
n Ja/lats that these latter clauses fairly

con for the power to make the
.fi. , , tJ'° United states a lawful tender

Lm S!? i? debts. While I am not a')lo to see in
" au/tlclent warrant for tho

1 11 P°wer> they are not without decided
t!.J'"li ,?eu we conie to consider tue question of
.n,n» 1 Cl> 01 this power as one nee saury utid

' 'u/ carrying into execution other admitted
powtrs of the government; lor Uiey show that so far
as tue iramers of the constitution did go In granting
ex in ess power over the lawful money of tue couu-
tiy it was comiued to Congress itnd not to tho
Mates; and it is no unreasouuoie Inference that If it
¦iioUid be fouud necessary, m carrying lino eli'ect
Bonn oi the power* oi the government essential to
us successful operation to make its securities per¬
forin tho payment oi debts, such legislation would
bo in harmony with the power over money granted
in express terms.

It being couceJed, then, that the powor under
consideration would not, if exercised by Congress,
be an invasion oi any right reserved to the mted
Stales, but one which thoy are lorbiddeu t j employ,
aud that it is uot m teruis either grauted or ueuled
to Congress, can it be sustained as a law necessary*
auu proper, at the time It was enacted, for earning
into ex"cuuon any of these powers that are ex¬
pressly granted eittier to Congress or to the govern¬
ment or to any department thereon From the
organization or the government under the present
constitution theie have been from time to time
attempts to limit the powers granted by
mat Instrument by a narrow ana literal
rule of construction, and theso nave beeu
specially directed to the general clause which we
have cue.1 as the chief louudattou or the auxiliary
powers of the government. It nas been saidiu.it
tuis clause, so lar lrom authorizing the use ol any
means wuich eould uoi have beeu used wltuout It, is

a restriction upon tue powers uecesju.-iiy lmpJiea
by an instrument ho general in its language. '1 he
doctrine is, that wheu au act of Congress is brought
to the test or this clause ol the constliutlon its ne¬
cessity must be absolute aud its adaptation to
the conceded purpose unquestionable. Nowhere
baa this principle been met with more
cmphatio denial, or more satlsiactory relutatlon
tnau in this court. That eminent turist and states¬
man, whose olllcial career of over tnirty years as
Chiei Justice commenced very soon after this con¬
stitution waa adopted, aud whose decisions have
doue as much to fix its meaning as those of any
man living or uead, has given this particular clame
the beueflt of his fullest consideration, in the oase
of the United Mates vs. Fisher (2 Crunch, 3os), de¬
cided Id 1804, tho point lu issue was the priority
claimed lor tie United states a acreulforof a bank¬
rupt over all other creditors, it was argued mainly
on the construction or the statutes; but
tue power or Congreas to pass sucU a law
was also denied, l lie Chief Justice said:. -It
is claimed under the authority to maito
ail laws wuich shall be necessary and proper to
carry into execution tho powers vested by the con¬
stitution in the government or lu Miy department

j tuereoi." lu construmg this clause it woulu be In¬
correct and would produce endless dlillcultles 11 the
opiulon suould be maintained that no law was
authorized wuicu wan not Indispensably necessary
to give eilcet to a specltled power whon various sys¬
tems might be adopted lor that purpose, it might
lie said with respect to each that it was not ueeos-
tary because the end might be attained oy ouier
means. Congress must possess the cuoico ot means,
and must be empowered to use any meaus wnieh
are in lact conducive to the exercue of the
power granted by tne constitution. Jt was ac¬
cordingly held that, under the authority to
pay tue debts of tho Ouion, it could pass a law glv-
lug priority lor its owu debts in case ol bankruptcy.
But in the memorable caso of McCulloioli. vs. The
State or Maryland (4 Wlialin, 31ti.) the most ex¬
haustive discussion or this ciause is round tn the
opinion or the same emiuent expounder of the con¬
stitution. That case Involved, as li well kuowii
the right of Congress to establish tho llanx oi the
United states, and to authorize it to issue note# ror
circulation. It was conceded that the right to in¬
corporate or create such a bank had no spaciflc
grant iu any clause ol the constitution, still less the
right to authorize 11 to issue notes lor circulation as
money. But it was argued that, as a measure neces¬
sary to enable the government to collect, transfer
aud pay out its revenues, tue organization of a bank
with this runctlon was within the power of Congress
lu speaking or tue true meauing ot tue word . neces¬
sary" in this clause or the constitution, lie says .
"Does it alwsys imparl au aosolute physical neces¬
sity so strong that one thing to which another may
be termed necessary cannot exist without it?
We tluuk It does uot. ir reierence be had to iu use
in the common affairs of the world or in approved
uutnors, we liud that it frequently imparts no more
than mat one thing is convenient, or useful, or cs-
setului to another. To employ means necessary to
au end is gcuorally understood as employing any
meaus calculated to produce the end, and not as
being coiiniieii to those single means, without which
the end would be unattainable." j he word "neces¬
sary admits, ho says, of ull decrees or comparison.

A thing may be necessary, very necessary, absolutely
or indispensably necessary. This word. then, lt^o
others, is used in various senses, and tn its construc¬
tion the subject, the epotext, the intention of the
person using them arc to bo taken into view.

Let this be done in this case uuder consideration
u no subject Is the execution or those great powers

ou which the welfare of a nation essentially depends
it must have been the Intention oi tiiosc who gave
tuese powers to insure as lar a.? human prudence
could insure their beneficial execution. This could
1101 be done by couUinng tne choice of means to
such narrow limits as not to leave it In the power of
Congress 10 adopt any which might be appropriate
aud which wore conducive to the end. This pro¬
vision is made in a constitution intended to endure
for ages to come, and consequently to be adapted to
various crises of human aftairH. To have prescribed
the means by wiiloh the government should lu all
future time exercise Its powe a would luve been to
change entirely the character of the instrument and
give the properties of a legal code, it would have
beeu an unwise attempt to provide by immutable
rules for exigencies which, ir foreseen at all, must
have been but dimly, aud which can be best provided
for as they occur. To have declared that me best
means shall not be used, but those alone without
which the power given would bo nugatory, would
have beeu 10 deprive the Legislature ol the capacity
to avail itself of experience, to 'exercise its reasou
and to accommodate its legislation to cir¬
cumstances. 1 have cued at unusual length
tiicstf) remarks of (JtneT Justice Marrfuall do-
cause, though made hair a ceutury ago
their applicability to tho clrcumstamxss under winch
Congress called to us aid the power or making the
securities 01 the government a legal tender, or a
means or successfully prosecuting a war which,
w.tuout such aid, seamed 1 keiy 10 terminate its ex¬
istence, and to borrow money which could In no
oihor manner be borrowed, and to pay the debt of
mlllious due to its soldiers, which could by no other
means be paid, seems to be almost prophetic. If be
had had clearly belore his mind the xuture history
ol ma country he could not hare better
characterized a principle which would navu
rendered tue power to carry on a war nugatory,
which would havo deprived Congress of the capacity
to avail Itself of experience, to cxeioise Its reason
and to accommodate Its legislation to circumstances
by the use of the most appropriate means of sup¬
porting tho government In the crisis of lis late. But
it is said that the claim under consideration is ad¬
monitory as to the use of implied powers and adds
nothing to what would have been uutiiori/.od with¬
out. The Idea is not now and is probably intended
for the same which was urged in tho case of Mc-
Culloch vs. the State of Maryland, namely, that in¬
stead of enlarging the powers conferred ou Cougiess,
or providing lor a more liberal use of tUein, it
was dOBigued as a restriction upon the auxil¬
iary powers incidental to every express grant
or powef la general terms. I have already
citod so fully from that case taut 1 can only
refer to it to say tuat this proposition 1* there clearly
staiod and refuted. l>oes more exist, then, any
power lu Congress or in the government by express.
S.Mtu to the execution of wnich this J.egal Tender
act was necessary and proper In the sense nere de¬
nied and under the circumstances of us passage/

1 he power to declare war. to supress insurrection,
to raise and support armies, to provide and main¬
tain a navy, to borrow money on the credit ot tho
linked Mates, to pay the debts of the Union and to
provide lor the common delcnce and general wel¬
fare, are each and all distinctly uud specifically
grauied In separate clauses ii'1 tuo constitution.
YVe were lu tho midst of a war which
called all these powers Into exercise and
taxed them sevoroly.a war which, if we
were to take into account the increased capacity
for uestruction introduced by rnodjrn science and
the corresponding increase of its cost, brought into
operation powers of belligerency more potent and
more expensive than any that the worla has ever
known. All the ordinary moans ot rendering efficient
the several powers of Congress abovo mentioned
liitd been employed to their utmost capacity, and
with the spirit ot the rebellion unbroken, with large
urmte-t In the field unpaid, with a ourreut expendi¬
ture of two mlllious of dollar* per day, the credit of
tho government nearly exhausted and the resources
of taxation Inadequate to pay even tho in¬
terest on the public debt, Conzross was
culled ou to devise some now means ol borrowing
money on the credit of tho nation, for the result of
the war was conceded by all thoughtful men to de¬
pend on i he capacity of the government to ralso
money in amounts previously unknown. The banks
had already loaned tneir means to the Treasury:
they had bean compelled to suspend tho payment of
specie on thoir owu notes. Tho com in the country,
U u ovuia uU u»v« tx*a pUtoal wunia the coatrol of

?"JK1S53.w'.!,i3JSs"ug- »«;»«
mrUora!{i#r/rWbaMaeMen^ *o MT Homing ol

general collapse ofwM?% «V18..C(>unlfr'- \
of business seemed Inevitable 'in whioVJ16?!, .

ability of tbe government would n*»« I h

stroyert. tbe rebellion would haio Wulh^J1 &
States would have been left divi,i?.,i ^
Impoverished. Tno nanonal aove^,!11!5 peop ?
have perlibecl ana with u the const!®? which *2
are called upon to construe with such n !« .« ?
critical accuracy. That tne Legal Tender act
vented these disastrous results, and that the leiX
tender clause wan necessary to prevent them V«£.
tcrtala no doubt. It furmshod instantly u
means of paying the soluicrs in tne L.5
and illlcd the coffers of the commissary «n.i

quartermaster. It furnished a medium fer the »>*.
luent of private as well a* public debt* at a tima
when gold was being rapidly withdrawn from cir¬
culation and the bank currency wan bcuomina
worthless; it tarnished tuo means to the capluiial
of buying tlio bonds ol the government; it cumu¬
lated trade, revived the drooping euergles of ttia
country und restored confldimco to the public uilud.
Tho results which followed the adoption of ibi*
measure are beyond dispute. No other adeunata
cause has ever been assigned for the revival of gov¬
ernment cretin, tlio remiwed activity of trade and
the facility wun which the government borrowed in
two or three yoars, ut reasonable rat"3 of interest,
mainly from its own ciiUeus, double Urn
amount of money ihero was in the country,
including coin, battle uotes and tLe notes Issued
under tho legal tender acts. It is now said, bow-

as the calm retrospect of thoso events, tu»t
J reasury notes suitub.e lor circulation, as mon.;y

bearing on tuetr lace tno pledge of tho United States
lor uiulr ultimate payment m coin, would, if not
equally clIlL'teut, have answered the requirements of
the occasion without being nude a legal tcador
for debts. Ha* wnat was nueded was
someth.ng more than tuo credit of tho gov
eminent. ihat bud stretched to Its utmost
¦tension, and was elcariy no longer Buaicleul in ti.o
simple torm of borrowing mouey, Is there any rea¬
son to believe that the mere cuanso in tho lonn ol
tho security given would nave revived tins sinking
credit? ou the coutrary, all experieuco shows that

a currency not redeemable promptly in com, but
dependent on the credit of a promissor whoso re-
sources were rupidiy dimiuislimg. while u,s
liabilities nre Increasing, soo^ sinks to ml
dead level of worthless paper. As no
man would have been compelled to take
it In payment of debts; as it bote no interest, as its
period ol redemption would nave oean remote and
uncertain, this must have been the luevuabic fate
or any extensive issue of mica notes; but wnen by
law they were made to discharge me functions of
paying debts tuey bad a perpetual credit or valua
equal to tue amount of ail the debts, puolic or
private, in the country. If iney were never
redeemed (as they never have tieeu) tu«r
still paid debts at tueir p^r value, and for this pur¬
pose were then, and nave always been, eagerly
sought by the people, 'l'o say. tnen, that t his equality
ol legal tender was not necessary .0 tueir usean 11ens,
seems to me unsupporte 1 by any souud view of tho
situation; nor can any just luluienco of that propo¬
sition arise from a comparison of tU9 legal
tender notes with the bonds Issued by 111 a
government about tho same time. The.so
uonds ba<l a ilxed period lor their payment,
and the Secretary of the Treasury declared wiat iney
wero payable in gold. They uoro Inter .st which was
payable semi-annually in gold by express terms on
their face; and the customs duties, wmcu by law
could be paid m nothing but gold, wore secretly
pledged to tbe paymeut of this Interest,
nicy can afford no means of determining which
would have been tne fate of the Treasury
not s designed to circulate as money, but. whicn
bore no Oxed time of redemption and by law could
pay no debts, and bad no fund pledged tor their re¬
demption.
Tho legal tender clauses of the statutes under con¬

sideration wore placed emphatically by tuose who
enacted them upon their necessity to the further
borrowing of money and maintaining the army and
navy. It was done reluctantly and witn hesitation,
and only alter the necessity bad been demonstrated
and had become Imperative. Our states¬
men had been trained in schools whtoh
looked upon such legislation with something
more than distrust. The debates of ;he two houses
or Congress show that on this necessity alone could
tnis clause ol the bill have been carried, and they
also prove, as 1 tliluk, very clearlv the existence of
that necessity. Tne history 01 that gloomy time la
not to be readily forgotten by the lovtr of hla
country, ana will forever remain the full, clear and
ample vindication of tho exercise of tbl*
power by Congress, as its results Lave
demonstrated the sagacity of thoso who
originated und carried through the measure
Certainly it seems to the best judgment that 1 can
bring to bear upon the subject that this law was a
necessity in the most stringent sense In which that
word can be used. Hut. it we adopt the construc¬
tion 01 Chief Justice Marshall and the full courl
over which he presided.a construction which
lias ntver to this day been overruled or
questioned In thl3 court.how can wa
avoid this conclusion ? Can it be said that this pro¬
vision did not conduce towards tbe purpose of bor¬
rowing money, of paving debts, of raising armies ol
suppressing insurrection: or that it was not calcu¬
lated to effect these objects; or that it was not useful
and essential to that end? Can It bo said that thia
was not among the choice meaus, If not
the only means, which wero left to Congress
to carry on this war for uauonal existcnoef
Let? us compare, the present with other cases de¬
cided In lliis court, if we can bay indirectly taat to
declare, as in the case 01 tho United States rs.
Fisher, that the debt wuichla bankrupt owes tno gov¬
ernment shall have priority of pavment over all other
debts, is a necessary and proper law to enable the
government to pay its own debts, bow can we say
tnat tho legal tender clause was not necessary and
proper to enable tho government to bor¬
row mouey to carry on- tne war? The
creation of tne United States Lank, and
especially the power granted to it to Issue notes lor
circulation as money, was strenuously resisted as
without constitutional authority; but this Court
held that a bank ol' issue was necessary tn tho souse
01 that word, as used in the constitution, to enable
the government to collect, to transier and to pay out
Its revenues. it was never claimed that
tuo government could find no oilier means
to do this, it could not then be denied, nor
has it evt-r been, that other means moro clearly
within the competency ol Congress existod, nor ttiak
a bank of deposit might possibly have answoreu
without a circulation. But because that was the
most lining useful and efficient mode of doiug
what Congress was authorized to do it was
held to be necessary by tins Court. The nece33lty
in that cas« is much less apparent tn
me than In tne adoption of tue Legal Tender
clause. In the Veazil Hank vs. Fcnno, decided at
tne present term, the court held, alter full considera¬
tion, that it was the privilege of Congress to furnisu
to the country the currency to be used by it in tne
transaction of buMntst, whether tins was done by
means 01 com, of tne notes 01 me United states or
of banks created by Congress, and mat as a means
of making mis power 01 Congress effectual tlut body
could maku this currency exclusive by ia\..ig out
of existence any currency authorized by the state.
It was said that having, in the exercise of undoubted
constitutional power, undertaken to provide a cur¬
rency lor tho whole country, it cannot be questioned
that Congress may constitutionally secure the bene¬
fit of It to the people by appropriate means. Which
is the more appropriate and effectual means of
making rhe currency established by Congress
useful, acceptable, perfect? The taxing all other
currency out of existence, or giving to that
furnished by the government the quality of lawful
tender for debts? The latter Is a means directly
conducive to the end to be obtained.a means winch
attains the end more promptly and more perfectly
than any other means can do. The former is a ro
mote and uncertain means in its effect, and ta
liable to the serious objection that it lnttfr-
ie-res with State legislation. If Congress can.
however, under Its implied power, protect
and foster this currency by such meaus as
destructive taxation ou Htate nauk circulation it
aeouis strange indeed If it cannot adopt the mora
appropriate and tbe effective means of declaring
tnese notes of lt« own issus, for tbe redemption or
which its laitU U pledged, a lawful tender inpay¬
ment ol debts. But it is said that tbe law is In con¬
flict wltb tho spirit if not the letter of
several provisions of the constitution. * Un¬
doubtedly It is a law impairing the obliga¬
tion or contracts made before its passage, but
wlnlc tho constitution forbids tneStatesto pa*s such
tan s, it does not lorbid Congress, on the contrary,
congress is expressy authorized to establish a uni¬
form system of bankruptcy, the essence of which
is to discharge debtors rrorn tho obligation of their
contracts. And In pursuance of this power Con¬
gress nas three times passeJ such a law, which in
every instance operated on contracts maue beiore It
was passed, hucli a law is now In lorce yet iu con¬
stitutionality has never been questioned, iiow it
can be in accordance with the spirit of the coiwutu-
tlon to destroy directly the creditors' coutruot for
the sake of the individual debtor, but, contrary to
its spirit, to afreet remotely lt3 valne for ihe safety
of the nation, it is difficult to perceive. 8»
it Is said that the provisions that prlvato
property shall not do taken for publio uaa
wiinout Just compensation, and that no persoa
shall be deprived of Uf«, lib'-rti or property without
due course of law, are opposed to mo acts under
consideration. The argument is too line for my per¬
ception by which the indirect.effect of a great Dublio
measure, in depreciating the value of lands, btocks.
bonds and other contracts, renders such a law
invalid, in taking private property for publio
use, or as depriving the owner of U
without due course of law. A declaration of war
with a maritime power would thus bu unconstitu¬
tional, because the value of every ship abroad is
lessened twenty-five or thirty per cont and tUoso at
home almost as much. The abolition of tho tariff
on iron or sugar would in like manner destroy the
furnaces and sink ttio capital employed in the man¬
ufacture of those articles; yet no atatee-
uian, however warm an advocate of
high tariffs, lias claimed that to abolish
such duties would be unconstitutional, as taking
private property. If the principle be sound every
successive issue of government bonds during tint
v,ar was void, because by increasing tho public debi
It niado those already in private hands less vaina
able. This whole argument of the injustice or ibo
law.an injustice winch, tr it ever ejot'stcd, will be re¬
pented i>y now holding it void.a id of its oppojiuon
to the spirit of the constitution is too abstract uud
Intangible for application to courts of justice, aud
Is above all dang:roua, as a ground on wiiiou in de¬
clare the legisi-auon or Congress void by the docislou
of a court. It would authorize this court to enforce
theoretical view* of the gentust of our government
or vague notions of the spirit of tup constitution and
of abstract justice by declaring void laws which did
not a tuare with them. It substitutes our Ideas
of rolicy for judicial construction on unde¬
fined code or ctuici for the constitution and a court
91 lUiUvi; icr Uo btuwuAl icgiaiftturo. t'poa Uu


